I am also persuaded by the testimony of the operator's
witnesses that the cited rib conditions were not very unusual
when compared to other uncited sections in this mine and,
indeed, in other mines in the Pittsburgh seam.  Although, as
I say, I believe violations did occur here, I do not believe
that the violative conditions were so obvious and clear that
the operator could be charged with having knowledge that the
violations existed or that it should have known of the condi-
tions before they were cited in the order.  I do not therefore
find that the violations were the result of "unwarrantable
failure" or any significant negligence.

I find the gravity of the hazard created by these rib
conditions to have been moderate to serious.  Mr. Guty testi-
fied that he continued shoveling sloughage alongside some ribs
that purportedly were overhanging without apparent serious
concern for his safety.  Moreover, the persuasive evidence in
this case is that the overhanging portions of the ribs were
not above head level where clearly the most dangerous hazard
would exist.  Neverthless, the overhanging portions here did
create a hazard of serious injury to someone who might be
bending over and to the lower portions of the body of someone
working adjacent to the ribs.  There is no question that there
was rapid good faith abatement of these violations.

The next series of violations related to provisions on
page 4 of the roof-control plan which specify that entry
widths shall be 16 feet.  As I stated when the motion to dis-
miss was filed and throughout this proceeding, I believe that
the operator is bound by the plain meaning of the language in
its roof-control plan and must strictly comply with its terms.
It is not the province of the Administrative Law Judge to
create a new roof-control plan or rewrite the plan under the
guise of construction.  Thus, when the roof-control plan calls
for entries not to exceed 16 feet, the entries must not exceed
16 feet.  If the entries are wider than 16 feet it is at least
a technical violation of the plan.

There is no dispute that the widths of the cited entries
were in excess of 16 feet where noted by the inspector.  There
is no question about that and therefore the violations have
been proven as charged.  The gravity of the violations and the
negligence of the operator must then be considered.  In this
regard, the inspector himself indirectly admitted that these
conditions were not necessarily a hazard under the facts of
this case because of the operator's roof-bolting practices.
Indeed the inspector admitted that the pattern of four roof
bolts.set across the entry that was in fact followed here
would have been an acceptable method of abating the cited
condition had those bolts been installed after the excess
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